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BY THE COXXISSION: We have been asked the following questions 
by Donald C. Green, Law Offices of Green and Xzeveac: 

,' (a) Does Government Code Section 86202L' prevent 
a lobbyist from advising his or her employer :Iith regard 
to making political campaign contributions to state 
officials? 

(b) Do Sections 36200, et sec., prohibit a lobbyist 
from advising his or her employer r/lth regard to the 
voting record of a legislator? 

CONCLUSION . 

(a) By advising h1.s or her employer xzth regard to naking 
political campaign contributions to state off:cials, tne lobbyis= 
has arranged for the making of a contribution as prchlbited 01 
Section 36202 zf all of the following crrteria are met: 

2/ (1) the lobbyist communicated with the employer;- 

(2) the advrce was given wholly or partially wrth 
the intent of influencing the employer's deci- 
sion to make a campaign contrrbutlon; 

(3) the employer in fact made a contribution; and 

(4) the lobbyist's advice [Ias a causal element ln 
the making of tne contribution. 

L/All statutory references are to the Government Cede unless 
otherwise noted. 

21 The test announced In this opinion does not apply to the com- 
munlcatron of factual lnforaatlon readily available to meTzXiS 

of the public. See discussion infra, pp.3-4. 
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(b) The disseminatron of factual information concerning a 
public official's votlnq record does not fall within the prohibl- 
tions of Sections 86200, et sec. 

ANALYSIS 

By adopting the Political Reform Act cf 1974 (hereinafter 
referred to as "the Act"), the people of California fo*und that II . . . candidates have been forced to finance their campaigns by 
seeking large contributrons from lobbyists and orqanrsations :/ho 
thereby gain dis?roportlonate influence over governmental decl- 
sions." Section 81001(c). The Act seeks to eliminate sucn 
disproportionate influence by imposing certax reztrrctions on 
lobbyists, Including a provision that prohibits lobbyists from 
making or arranging for the making of contributions to state 
officials and candidates. ,' Section 66202 provides that: 

It shall be unlawful for a lobbyist to make 
a contribution, or to act as an agent or 
intermediary in the makrng of any contribution, 
or to arrange for the ma!<ing of any contribu- 
tion by himself or by any other person.21 

In past years, lobbyists have customarily either made cam.?e-gn 
contributions on behalf of tneir emolovers or 

decisions ccncerning contributions. 
gartici?ated in zne:r 

em,3loyers Tf?ei' cia%-e cradltlo;?- 
ally taken an active part in their employers' decisro?s concerning 
recipients amounts and timing of ?clitical contributions. 
Section 86;Oi and other grovrsions of 

HGw2~/er, 

the Politicai Reform Act are 
premised on the idea that a lobbyist is an advocate and that Tersons 
who lobby should succeed or fail on the merits of the FOSitlGn ard 

the persuasiveness of the arguments. (Se2 Callfcrnia Laoor 'edera- 
tion, 1 PPPC 02s. (June 18, 19751.1 To eliminate tne ~cSs13111t:J 
of undue influence over ?ublic officials, the Act not only ;roh:oLts 
a lobbyist from ma'-zing contributions and acting as an agent or 
intermediary in the making of a contribution, it also ?rohlbits a 
lobbyist from arranging for the making of a contribution. 

The meaning of the phrase "arranqe for the making of any con- 
tribution" has been considered in another forum. In a memorandum 
opinion denying a prelininary inJunction issued in the case of 
Institute of Governnental Advocates v. Younger, >!o. C 110052 (L.A. 
Superior Ct., Feb. 19, 1975), tne court concluded that tne :*crd 

y,, Contribution" as used In this section refers only to contribu- 
tions mad2 to state officials and candidates and committees 
supporting such persons. 
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"arrange" as used in Section 56202 does not include a recommenda- 
tion from the lobbyist to his clrent reqardlng a contrlbntion. The 
opinion states that the prohlbitlon against arranqrnq for the making 
of a political contribution only prohibrts a lobbyist frcm berng a 
middleman or broker between the recipient and donor of the 
contribution. 

After a careful reading of the statute and considezatlon of 
the statutory intent that underlres the Act, we conclude that 
"arrange" means more than act as a middleman. A lobbyist IS 
expressly prohlblted from actznq as a middleman by a separate 
clause of Section 86202 which prohibits a lobbyist from actinq as 
an agent or intermediary in the making of a contribut:cn. It 1s 
fundamental to statutory construction that effect should be given 
to the statute as a whole, and to its every ::ord and clause, so 
that no part or prGy;rslon will be useless or meaningless. \:eber v. 
Santa Barbara Ccunty, 15 Cal.2d 82, SG (1940). "Arranqe" then 
must have d different mean&n9 than actinq as an Intermfdrary. If 
the meaning were the same, the proves-on would be redundant and 
useless. 

Furthermore, as described above, Section 86202 was enacted to 
eliminate any ~OSSlDillZy that lobbyists could eyercrse undae In- 
fluence over publrc officials. The section seeks to se.:er the link 
betiieen lobbjrnq ah? makxnq contrlbucions. To accomzllsh tnls pur- 
pose, the word "arrange" must be Interpreted to restrict loboy~st 
participation in dec:slons to make contricutions regardless of 

. whether or not the loboylnt has direct contact with the recipient 
of the contribution. 

Having detenrned that the word "arrange" as used in Section 
86202 includes a broader range of conduct than merely actznq as a 
middleman or rnrrerxediary, we must determrne ,ihe:ner a lobbyrst i:ho 
advises his employer is "arranqlnq" for the maklnq of a cGrLtriGution. 
"Advrse" means to qive an oornlon Gr counsel or recommend a elan or 
course of action. !4cGra~l v. * f;arion Count>' Plan CGmmlss~G?er; 17-l 
N.E.Zd 757, 760 (1061). Xdvrse can also mean tG give nctlflcatio: 
or notice to, to apprise, to Inform. Hunter v. Adams, 180 C.A.28 
511, 518 (1960). 

The prohibitions contained in Section 8620? are not intended 
to prevent the free excnanqe of information between the lobo:rst 
and his empIGyer. A lobbyist :,ho advises hrs or her employer by 
informing the employer of factual lnformatron !;hich 1s readily 
available to members of the publrc is not arranglnq for the making 
of a contribution. Thus a lobbyist may cGmmunlcate informatron to 
the employer concerning the voting and 1eqLslatlve record of a 
public offrcra.1, m-y relate factual information concerning bills 
that affect the employer's interest and may describe positions 
taken by various GfflClalS on publ:_c issues. The transmittal of 
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such factual lnformatron 1s so clearly an rntegral part of the 
employment relatlonshro that the lobbyist 1s not arranglnq for 
the making of a contrlbutlon when he relates sucn lnformatlon. 

Other communrcatlons between the lobbyls~t and his enplo:.er 
may be arranqlnq for tne maklnq of a contrlbutlon depend1n.g on 
the purpose and effect of a cor;snu-~~cat~on. A lobbyist ~<-nc advises 
his or her employer by maklnq communlcatlons other than those 
described above has arranged for tne maklnq of a contribution If 
the following criteria are met: 

(1) the lobbyist made a coirmanicatlon other 
than factual information as described 
above; 

(2) the communication was given wholly or 
partially 1~1th the intent of lnflueac:nq 
the em?lpyer's declsron to make a cam?alqn 
contrlbutlon; 

(3) the e m?loyer In fact made a contrlbutlon; 
and 

(4) the lobby-st's commcnlcatlcn vas a causal 
element 1n the making of the contrlbutlon. 

The opinion request asks whether a lobbyist 1s pl;evented from 
advising his or her emoloycr wit:? reqard to makrnq polzrlcal cen- 
palqn contrlbutlocs to state offlclals. 

' does not constitute arranqlng for 
kdvlslcq, ln and of itself, 

the maklnq of a contrlbutlon. 
Ho!,ever, advIsIng the en;loyer by descrlblnq or recommendlnq con- 
tributions to partlculnr state candidates, offrclals or comn~ttees 
1s arranqlnq for the oa?;nq of a contrlbutlon lf the ccn;nunlcat~ca 
meets all of the tests described oelo:;. 

1. Communlcatlon :fltt:? Employer 

Information must be transmitted from the lobbyist to his 
employer. The co;;m'Lnlcation may be d;rect or throuqn others. 
Ordrnarlly the commonlcat;on ~111 be oral or ln '.rrltinq, but non- 
verbal communlcatron by t<n:c!l the lobbyist conveys his mean1r.q !.;I1 
meet the test. For esamsle, the commcnlcatron test !rould be met of 
the enoloyer 
the lobbyist 

furnrshes t%e loboylst :ilth a list of candidates and 
checks off certain candidates. Slmllarly, a loboylst 

who conveys an lnvltatlon to his employer for a polltlcal fund- 
raislnq event 1s communlcatlnq wrth that employer. 

2. Intent of the Cormmunlcation 

The communication must be made wholly or partially ~11th the 
intent of lnfluenclnq the employer's declslcn to make a camgalqn 
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contribution. Thus, the lobbyist must have the specrfic intent 
not only to communrcate with the employer but also to rnfluence 
the employer's contrlbutlon declslon. 

Whether advising was done wholly or partially with the intent 
of influencing the em?loyer's decrsron to make a contrlbutron ~111 
be detcrmrned from the total c:rcumsL Lances surrcundlng eacn sltua- 
tion, including the content of the communlcatlon, to wnom rt l:as 
submlttcd, the proxmlty of the date of con!unlcatlon to the time 
when decrsions reqardlng contributrons are made, and the reasons 
for the commcnlcatlon. To a certarn extent, whether advlsrng 1s 
done Aolly or aartlally rvlth the intent of lnfluenclnq the 
employer is a sub;ectrve matter, but, 

The law 1s replete wrth instances In whrch a 
person must, at his peril, qovern his con- 
duct by such nonmathematrcal standards as 
"reasonable," "prudent," "necessary and proper," 
"substant:al' and the lake. 

County of Nevada v. !XacM11len, n Cal.3, 662, 673 (em?nasis 
in original). 

He are confident that the lobbyrst who communlcatos ~13 his 
employer is cognizant of his motives for doing so and ~111 be abla 
to conform hrs conduct to the standards we set forth in thus cpxlon. 

3. Maklnq of a Contrlbutron 

The employer must actually make a contrlbutlon to a state 
candldate, commrttee supporting a state candidate or an elected 
state officer. 

4. Causation 

The lobbyist's communication must be a cause of the employer's 
contrlbutlon. L1':e the purpose of tne corxxn~cat~on, causatlcn .,I11 
be determined from all tne circumstances surrounllng a contrrbut:cn. 
Causation 11111 exist Ginen It 1s a??arent, u;on cons1deratlon of all 
surroundrng crrcumstances, that there 1s a casual connectron betbeen 
the communication and tne resulting contrlbutlon. The mere fact 
that the contrlbutlon occurred during the time that tne lobbyist 
was retarned by the employer 1s not suffrclent to Indicate the 
required causation. Ho'.iever rf the lobbyrst actively partrclpates 
in the em?loyer's decrsrons to ma're contrrbutlons, the regulsrte 
causation may be inferred from surroundrnq circumstances. 

Our Interpretation of Section 86202 1s fully consistent :lith 
First Amendment guarantees of freedom of speech and assocratron. 
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It is well recognized that lobbyists can be subject to certain 
restrictions and disclosure requirements because cf their unique 
opportunities to influence the leqislat:-e process. The Unzted 
States Supreme Court has upheld the Federal Regulation of Lobbyist 
Act, 2 U.S.C. Sections 261-270 (1916). r)isrr&ssinq allegat-ons that 
th-2 federal act interfered with First Amendment rignts, the court 
observed that: 

. . . (F)ull realization of the Werican ideal 
of government by elected representatives 
depends to no s;nall extent on their ability 
to properly evaluate . . . pressures [to i.hich 
they are subjected). Other?rise the voice of 
the people may all too easrly be dro*r.ed out 
by the voice of special interest groups 
seeking fa.Jored treatment whrle masqueradlnq 
as proponents of tne public weal. 

United States v. ilarriss, 
347 U.S. 612, 625 (1953) 

California's Political Reform Act imposes stronger restric- 
tlons on loboylsts' conduct tnen those <ln:ch ':ere u;rneld 13 ;isrrlss. 
Hor:cver, restrlctlons on pCllt1ctil aCti-;ity, IncI..-ding l;nltacLcns 

on carn2alc;i-i contrlbut:ons, qave been upneld -:nen dpplled tc otter 
groups of persons. (See Ex Darte Curtis, 106 U.S. 371 (1222).) 
The Batch Act prohibits federal enployees fron ta?inq,an active 
part in POlltiC cam;alcns (5 U.S.C. Section 7324(a) (2)), a-.9 ,:as 
been upheld against repeated attacks. Courts have observed tnat 
limitation of First ;,7endxent rlqilts 1s oermlssible because it 1s 
essent-al to t,he national interest that Sederal service de;ezd oz 
meritorious perforrrance rather than politrcal infiaence. UT.1 tee 
PUblLC biOr':erS V. illtC’;Sll, 230 U.S. 75 (lOGi), C;VJ1l Ser"12e 
cotx1115s1o'1 v. Latter Carriers, 413 U.S. 5fi2 (1973). c,r:der CL5 
Hatcn Act, federal employees are not allc ed to solrcit, receive, 
collect, handle or drsourse assessments, contributions, or other 
funds. 5 C.F.R. Section 733.122 (1575). The Supreme Court nas 
also upheld a state statute, si.milar to the Iiatch Act, under :‘n:cn 
state employees were not aLlo',ed to solicit, recei're, or in any 
manner be concerned iiith soliciting or receiving any political 
contributions. Broadrick v. Oklahoma, 413 U.S. 601 (1973). 

The Hatch Act applies to many federal emploYees who have no 
involvement with the political process. For example, in Ull-ted ~~- 
Public Korkers v. Xrtchell, supra, the Ratch Act ::as held to~pro- 
hibit the political activities of an industrial :!orlter in a Unitai 
States mint. The court refused to drair a d;stinction betT,ecn 
admlnlstrative and industrial workers. In contrast, the restrlc- 
tions against lobbyist contributions with which :,e are concerned 
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are drawn to include a small group of people who play a highly 
sensitive and influential role in the governmental process. 

In Institute of Governmental Advocates v. Younger, No. C 
110052 (L.A. Superior Ct., Feb. 19, 1915), t!le court stated that 
if the word "arrange" in Section E6202 I-ere to include recommenda- , 
tions made by a lobbyist to his client, such a resdinq :,ould 
probably be an invalid invasion of First Amendment richts. citinu NAACP v: Button, 371 U.S. 415 (1963) and 3rothernaod of &ilroad- 
Trainmen v. Virginia, 377 U.S. 1 (1964). As described earlier, 
we believe that tne word "arrange" must be read to include active- 
ties such as recommendations to-the employer with regard to political 
campaign contributions in order to fulfill the statutory purposes 
of the Act. We also believe that the cases cited in support of the 
court's ruling are not applicable to the Instant case. 

,' 'In NAACP v. Button, supra, the Supreme Court held that a 
state statute pronlnitlng solici taticn of legal business infringed 
on the rights of members of the N.LkCP to associate fo, the purpose 
of assisting certain persons. Brotherhcod of Tailroad Trainmen v. 
Virginia, supra, involved a fraternal assocLzzz.on, in contras: to 
the loboyisr and his or her enplo:er. The Srother?ood odvlsed 
injured members to obtain legal advice before settling their claims 
against the railroad and recommended particular attorneys to handle - 
the claims. The Supreme Court reirersed a conviction of sollcltat:on 
of legal business under a state statute, nolding tnnt First I;r,'end- 
ment guarantees of free speech, petition and assembly cive tnc 
railroad workers the right to gather together to r.elp,ana adLr:se 
one another. Both cases involved factual situations where the 

. plaintiff organizations assisted persons 1~110 might otherwise be 
deprived of their rights. In Button, the :IAACP :'as concerned wltn 
using the courts to guarantee ci~~il rights to blacks. In Tailroad 
Trainmen, the Brothernood sougnt to inform its merbers cf statutory 
rights to compensation for injuries. Both groups :,ere see<ing to 
effectuate a basic public interest, for, 2s the Court ooser,;ed, 
"Laymen cannot be expected to know hoI7 to protect tneir rlsats 
when dealing !rit'h practiced and carefully counseled adversaries." 
Brotherhood of Pa~lroad Trainsen v. Virginia, supra, at i. In 
both cases, the state y.as unable to demonstrate a state interest 
which would justify the restrictions it sought to impose. In the 
present situation, the statute is directed at restoring and pre- 
serving the proper functioning of government by preventing lobbyists 
from exercising undue influence over the legislative process. The 
state has*demonstrated an interest which supports the statute. 

Although we have given great weight to the views of the 
Superior Court in Institute of Governmental Advocates v. Younger, 
supra, we respectfully decline to follow that opinion.?,' In tnls 

5/ This Commission is not bound by the trial court decision. See 6 
WITKIN, California Civil Procedure, Section 659 at 4574 (2d Ed. 1971). 
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opinion we have construed the phrase "arrange for the making of 
any contribution" to include "ady,isslng an employer with regard to 
making political campaign contributions" if the advice conrnu.ii- 
cated to the employer is not factual information readily available 
to members of the public, the communication -1s given y:;:olly or 
partially with the intent of influencing the emcioyer's decision 
co make a politic31 contribution and the contribution As a 
causal element of a contribution actually made. 

Mr. Green also asks ilhether Sections S6200, et seq., prohibit 
a lobbyist from advising his or her employer with regard to the 
voting record of a legislator. Informing an employer of a puolic 
official's voting record is a general dissemination of factual 
material which is readily available to members of the public and 
therefore, for the reasons stated above, is not prohibited by the 
Act. 

Approved by the Cormmission on July 3, 1975. Concurring: 
Brosnahan, Lowenstein and >liller. Dissenting: Carpenter and 
Waters. 

CARPENTER, COILh!ISSIONER, DISSENTING Iii PART: I dissent 
only from that part of the malority opinion :rhich would limit 
a lobbyist in communicating xith his employer or client about 
the legislative record of a legislator to "factual lnformaticn 
which is reacirly available to members of the public." No 
array of authority is required to demonstrate t',at such a 
conclusion vrolates fundanental state and federal ccnstltntioral 
rights of speech and assemoly and the ric;ht to instruct repre- 
sentatives and petition the government for .redress In grle',- 
antes. A lobbyist need not be employed to obtain factual 
information readily available to members of the public. A . 
subscription to a computerized print-out is all that would 
be required. 

Section 86202 provides that: 

It shall be unlawful for a lobbjist to make 
a contribution, or to act as an agent or 
intermediary in the making of any contribu- 
t1on, or to arrange for-the making of any 
contribution by himself or by any other 
person. 
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A lobbyist is not "arranging" a contribution to a state 
candidate, legislator or other elected state offic2r unless there 
is some "agreement" with respect to the possibility of such a 
contribution or there is a continuing record of effective 
recommendations by a lobbyist to his employer or client to make 
contributions and all of the four criteria of the malority 
opinion are met. 

Whether a legislator or state candidate merits the support of an 
employer or client of a lobb.yist will depend upon many factors 
including, in part, the public voting record of a legislator. It 
will also include unrecorded votes in caucuses, failure to vote, 
failure to reply to a roll call vote !:han present, urging 
colleagues to vote against a measure the legislator votes in 
favor of, voting against a bill for constituent purposes !Jith 
knowledge that there will be sufficient affirmatrce votes to 
carry the bill the legislator actually fasrors and other leglsla- 
tive activity or inactivity on subjects of vltsl concern to an 
employer or client of tne lobbyist. Only tnose '..ho attend all 
formal or informal sessions and gatherings of legrslaLors, 
comnu.tcees, subcomliittees or caucuses and who are in dail) 
communication with legislators and committees and their staffs 
will be In a posrtion to‘gi're an accurate record of a legislator 
to an employer or client. I!ost of the latter information cannot 
be obtained by merely resorting to information readily available 
to members of the public. 

The Political Reform Act recognizes that lobbyists perform 
an essential and constitutionally protected function. They 
represent school teachers, the League of \!smen Voters, envircnnen- 
ta11sts, counties, cities, universities, taxpayers and every 
conceivable type of business, industry and profession whose 
interests are and can be affected whenever the Legislature is in 
session. As the majority opinion states: 

We are confident that the lobbyist who corrmunicat*s 
wltn his employer is cognizant of his motives Kor 
doing so and ~~11 be able to conform hrs conduct to 
the standards we set forth in this opinion." 

I agree. I am also of the opinion that the lobbyist has the 
constitutionally protected right and responsibility to transmit, and 
the employer or client has the same constitutionally protected right 
to receive, all available information from whatever source that till1 
enable the employer or client to determine whether and to wnat 2;.- 
tent the legislator or state candidate merits the support or 
opposition of the empioyer or clrent. So construed, Section 36202 
does not Inhibit fundamental constltutlonal freedoms. 

WATERS, COI:LYISSIOE:I:R, joins in this separate opinion. 


